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STATE OF ARIZONA

TR FILED

STATE OF ARIZONA FEB 2 4 1994

DEFARTMENT OF INSURANCE DEPARTMEN}(OFNSURANCE
By _/if A ~

In the Matter of Docket No. 8122
PHILIFP GORDON FOSEY, aka
PHILIP GORDON, dba
INSURANCE RENEWAL SERVICES:
ARIZONA INSURANCE LOCATORS;
AIL INSURANCE, INC.; and
CHRIS LYNN WAKEFIELD,

ORDER

Respondents.

On October 26 and 27, 1993, a hearing was held in the
above-captioned matter. The Arizona Department of Insurance
(“Department") was represented by Kathryn Leonard, Assistant
Attorney General. Respondents Posey and Wakefield were each

present in propria persona. Respondent AIL Insurance, Inc.

was not represented at the hearing and presented no defense.

On January 14, 1994, preliminary findings of fact and
conclusions of law were distributed to the parties together with
a request for briefs discussing the rights of an agent to offset
debts owing from his principal by taking premium monies received
from insureds. i

Based upon the testimony, arguments and other e;idence
presented at the hearing, together with the posthearing legal
briefs, we make the following findings of fact and conclusions
of law and the Director enters the following order:

DISCUSSION

The allegations against Respondent Wakefield were

added by an Amended Notice filed on September 24, 1993. On

October 14, 1993 Respondent Wakefield requested a continuance of

the hearing to allow him time to prepare. BaseRp@RN=D
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Department's statement that the allegations in the original
Notice, specifically Counts I through IV did not pertain to
Respondent Wakefiel_d,1 the request to continue the

hearing was denied.

The transactions which are the basis for the
allegations in Counts I through IV occurred prior to the
incorporation of Respondent AIL Insurance, Inc.

For the reasons stated above, all findings of fact,
conclusions of law and any resulting order pertaining to Counts
I through IV are solely against Respondent Posey. Only the
allegations contained in Count V of the Amended Notice pertain
to all Respondents listed herein.

As to Count V there are expressly no findings made
regarding the amounts which may be owing to Respondents from
Discount Insurance Group, Inc., or findings interpreting the
contract for' the sale of Respondent AIL or Respondent Posey's
business to Discount Insurance Group, Inc.

FINDINGS OF FACT

1 Notice of this hearing was mailed to all
Respondents at their last addresses of record.

2. Respondent Fhilip Gordon Posey ("Respondent
Posey"), is Cﬁrrently licensed as a property and casualty agent
and broker and a life and disability agent ky the State of

Arizona (License No. 714407). Respondent Posey does business

1The statement was contained in "Objection to Motion

to Continue" filed on October 15, 1993.
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under the assumed names FPhilip Cordon, Insurance Renewal
Services and Avizona Insurance Locators.

3. Respondent AIL Insurance, Inc.("Respondent AIL")
is presently licensed as a property and casualty agent and a
life and disability agent by the State of Arizona (License No.
14410) .

4. Respondent Chris Lynn Wakefield ("Wakefield") is
currently licensed as a property and casualty insurance agent
and broker by the State of Arizona (License No. 810184}).

B Respondents Posey and Wakefield were the original
stockholders and officers of Respondent AIL when it was
incorporated on February 26, 1993. Subsequently, in or about
September, 1993 Respondent Wakefield resigned as an officer of
AIL and gifted his stock to Respondent Posey.

Count I

6. On or about October 7, 1992, Gina Briles
("Briles") contacted Respondent Posey dba Arizona Insurance
Locators' office to cancel the automobile insurance policies she

i

had purchased the}e underwritten by Century National Insurance
Company ("Century kational") and Victoria Insurance. Briles'
policy underwritten by Century National was financed by Emerald
Finance Company ("Emerald"”).

T3 On or about October 29, 1992, Emerald mailed a
refund check #50043, in the amount of $269.40 made payable to
Regina Briles and to Respondent Fosey dba Arizona Insurance
Locators.

8. On or about January 13, 1993 as a result of not

receiving her refund for the Century National policy, and as a

=8
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result of Respondent Posey's office's nonresponsivness to her
inquires, Briles filed a complaint with the Arizona Department
of Insurance.

9. On February 19, 1993 Respondent Posey issued
Briles her premium refund check in the amount of $£269.40.
Respondent Posey mailed Briles her refund check approximately
110 days or four months after Posey received the money from
Emerald.

10. Respondent Posey's testified that he was forced
to cut back in office staff during the fall of 1992 because of a
business slow down and that he eventually sold his book of
business to Discount Insurance Group, Inc. on February 15,

1993. Respondent Posey did not contest the fact that Briles
experienced a long delay in the return of her premium.

11. Based on the evidence presented, we find that
Respondent Posey took an excessive amount of time to refund
Brile's premium and was nonresponsive to Briles' inquiries.

Count II

12. On or about October 18, 1992, Catﬁerine Ludwig
("Ludwig") purchased an automobile insurance polizy from
Respondent Posey dba Arizona Insurance Locators underwritten by
Sutter Insurance Company ("Sutter"). Ludwig completed an
application and remitted a premium payment in the amount of
$168.00.

13. Approximately 3 days later, on or about October
21, 1992, Ludwig cancelled her policy.

14. During the period from December, 1992 through
March, 1993, Ludwig made numerous attempts to contact Respondent

s
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Pospy's office regarding her refund, but was never able to speak
to an agent.

15. On or about March 25, 1993, Ludwig filed a
complaint with the Department of Insurance.

16. In May 1993, over six months after Ludwig's
cancellation of the policy, Respondent received Ludwig's refund
in the amount of $168.00 from Discount Insurance Group, Inc.
(the agency which had purchased Respondent Posey's book of
business).

17. Respondent Posey admitted that he should have
refunded Ludwig's money as soon as Ludwig's original check
cleared the bank. Posey did not forward Ludwig's application to
Sutter because Ludwig had informed Posey that Ludwig wanted to
cancel the policy approximately three days after Ludwig
completed the application. Respondent Posey therefore treated
Ludwig's application as if coverage was never bound, and he saw
no reason to forward the cancelled application to Sutter at that
point. Respondent Posey's broker agreement with Sutter requires
Posey to forward the applications and premiums to Sutter within
72 hours or three days of Posey's receipt of the application.

18. Respondent Fosey further testified that Ludwig's
file had been lost, that his office had experienced cut backs in
staff and that he eventually sold his business (see Finding of
Fact No. 10); and that all of this resulted in the delay of
Ludwig's repayment.

19. Based on the evidence presented, we find that

Respondent Posey took an excessive amount of time to refund
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Ludwig's premium and that Respondent Posey was nonresponsive to
Ludwig's inquiries.
Count. III

20. On or about October 16, 1992, Rosa A. Valdez
("Valdez") purchased an automobile insurance policy from
Respondent Posey dba Arizona Insurance Locators underwritten by
Empire Fire & Marine Insurance Company ("Empire"). Valdez
remitted a premium payment in the amount of $356.00.

2l On or about November 19, 1992, CenCal Insurance
Services ("CenCal"), the managing general agent for Empire
céncelled Valdez' policy because Valdez had not been a resident
of the United States for three years as required in Empire's
underwriting guidelines.

22. On or about November 30, 1992, CenCal issued a
refund check (#060588) for Valdez in the amount of $219.30
payable to Arizona Insurance Locators.

23. On or about January 20, 1993, Valdez filed a
complaiqt with the Department of Insurance against Respondent
Posey db% Arizona Insurance Locators for failure to return her
premium.

24. On January 23, 1993 Valdez received her refund,
approximately two months after Respondent Posey had received the
refund from CenCal. The refund was for $53.70 more than Posey
had received from CenCal. FPosey calculated the refund amount he
owed Valdez based on Respondent Fosey's reconciliation of
Valdez' account.

25. On or about February 16, 1993, the Department
sent Respondent Posey dha Arizona Insurance Locators an inquiry

-6-
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regarding Valdez' complaint which ordered him to respond by
March 15, 1993, Although Respondent Fosey claims to have
responded to the Department, he was unable to supply a copy of
such response. We find Respondent Posey has failed to respond
as ordered.

26. Respondent Posey testified that he was forced to
cut back in office staff during the fall of 1992 because of a
business slow down and that he eventually sold his book of
business to Discount Insurance Group, Inc. on February 15,
1993. Respondent Posey did not contest the fact that Valdez
ekperienced a delay in the return of her premium.

27. Based on the evidence presented, we find that
Respondent Posey took an excessive amount of time to refund
Valdez' premium.

Count IV

28. On or about September 6, 1992, Hugo Villegas
("Villegas") requested automobile insurance from Respondent
Posey dba Arizona Insurance Locators for which the collision
coverage was underwritten by Phoenix Endemnity Insurance Company
("Phoenix Indemnity") and for which the liability coverage was
underwritten by Midland Risk Insurance Company. Villegas paid
$504.00 as a down payment. The Phoenix Indemnity policy was
financed by Dwight Financial, Inc. and the Midland Risk policy
was financed by Emerald Finance Company.

29. On or about September 16, 1992, Villegas
cancelled his coverage and requested a refund of his premium

down payment.
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30. On or about November 30, 1992, Dwight Financial
issued a refund check in the amount of $60.57 made payable to
Arizona Insurance Locators.

31. ©On or about November 2, 1992, Emerald issued a
refund check in the amount of $176.86 made payable to Arizona
Insurance Locators.

32. On or about January 15, 1993, Respondent Posey
dba Arizona Insurance Locators issued Villegas a check in the
amount of $121.43. Villegas, believing he was due a larger
refund, did not cash the check. Subsequently, on or about April
12, 1993, Villegas attempted to cash the check. The check was
returned by the bank as account closed.

33. On or about February 1, 1993, Villegas filed a
complaint with the Department of Insurance against Respondent
Posey dba Arizona Insurance Locators for failure to return his
premium down payment.

34. Respondent Posey testified that he had closed
his business bank account when he sold his book of business to
Discount Insurance Group, Inc. in February 1993. Although
Respondent Posey testified he was personally unaware that the
check had not cleared, his testimony was unpersuasive. When the
bank account was closed, Posey would or should have known the

account did not balance.
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35, Based on the evidence presented, we find that
Respondent Posey should have known that the check had not
cleared and that he owed Villegas $121.43.2

Count V

36. On or about February 15, 1993, Respondent Posey
sold his book of business to Discount Insurance Group, Inc.
("Discount").

37. Respondents Posey and Wakefield incorporated
Respondent AIL in conjunction with the sale.

38. As terms of the sale, AIL was to share office
space located at 1620 W. University, #2, Mesa, Arizona with
Discount. The contract for the sale of the book of business
between Respondent Posey and Discount outlined provisions for
the payment to Respondent Posey for the book of business, the
payment of shared overhead costs, and payment of commissions to

Respondent AIL. The contract further provided that Respondent

Posey and Respondent Wakefield were to submit all insurance

business generated by Respondent AIL to Discount. The contract

‘did not specify how the premium money collected by Respondent
{
AIL was to be handled or require AIL to establish trust accounts.

21t appears from the evidence that Villegas paid fees
to two separate premium finance companies and insurers because
the liability coverage and comprehensive coverage were
underwritten by two separate insurers and the two coverages
separately financed. The Department did not allege
misrepresentation, nor prove that Villegas is entitled to a
refund in excess of $121.43.
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39. It is undispiited that a contractual dispute
exists between Respondent ATL, Respondent Posey, and Respondent
Wakefield on one side and Discount on the other.

40. Between August 13, 1993 and August 15, 1993,
Respondent AIL received approximately 17 insurance applications
and premium payments from various applicants requesting
automobile insurance through Discount.

41. There was no evidence presented as to what
insurer would be underwriting the policies, or whether the
insurer reguired trust accounts or the segregation of monies.

42 . There was no evidence presented as to any
understanding that may have existed between the potential
insureds and Respondent AIL as to the application of their
particular premium monies.

43. Respondent AIL forwarded the 17 applications
together with a portion of the premium payments AIL received to
Discount, but failed to forward to Discount the cash portion of
the premium AIL had received, which amounted to $3,237.00.

44, Respondent Pose§ admitted to failing to forward
the $3,237.00 in premium monies‘to Discount. Posey testified
that Discount owed AIL approximately $26,168.73 pursuant to the
terms of the buy/sell agreement for the purchase of Respondent
Posey's book of business te Discount, and that Posey was keeping
the premium money as an offset or recoupment for monies Discount
owed AIL. Respondent also testified that he (Posey) had no
intention of paying the $3,237.00 to either Discount or the

appropriate insurers.
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45. Discount from its own funds paid the correct
premiums to the insurers. Discount through its owner Mr. Vander
Molen testified that all the premium funds were routinely given
to Discount by Respondent AIL on a daily basis.

46. Respondent Posey testified that he had no
responsibility to the insureds to make sure their premium money
was sent to the insurer. He testified that he wrote fhe
policies in the name of Discount.

47. Respondent Wakefield testified that he was aware
of Respondent Posey's actions as described in paragraphs 36
through 44 and reasons for failing to forward the premium money.

CONCLUSIONS OF LAW

1. The Director has jurisdiction in this matter
pursuant to A.R.S. §20-142.

2. Notice of this hearing was proper to each
Respondent pursuant to A.R.S. §§20-163 and 41-1061.

3. The Department has shown by substantial evidence
that conduct by Respondent Posey as alleged in Counts I through
V constitutes a conduct of affairs under his licenses showiﬁg
him to be incompetent or a source of injury and loss to the ‘
public or any insurer, in violation of A.R.S. §20-316(A)(7). As
a result of Respondent Fosey's conduct, policyholders
experienced significant delays in receiving premium refunds and

had to make repeated requests to obtain these refunds. Further,
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as of the hearing date Villegas had still not received his
refkuuj.3

4. Respondent FPosey has argued that AIL was entitled
to assert its Jegal "right of recoupment”. Respondent Posey
cited Morris v. Achen, 155 Ariz. 512, 747 P.2d 1211 (Ariz.

1987), in support of his pesition. In Morris the Arizona

Company, 112 Ariz. 285, 541 P.2d 385 (1975), defined recoupment
as an equitable right of reduction by the defendant of part of
the plaintiff's claim because of a right in the defendant
afising out of the same transaction."” The Court went on to
assert that recoupment can be asserted in Arizona, even if the
party is not entitled to relief on the direct action.

Although Morris does not specifically address the
gquestion to be briefed as requested by the hearing officer, it
does establish a general right to recoupment in Arizona unless
the facts of this case can be distinguished, or other law is
controlling when applied to principals and agents.

The Department has made no attempt to distinguish
Morris nor has the Department taken the position that Morris
is inapplicable to this situation. The Department relies solely
on the propositions that Respondent is not entitled to a set-off
or recoupment because 1) no such provision was written in the

buy-sell agreement between Respondents and Discount, 2) an

31n Respondent Posey's closing brief, he states that
Villegas has, since the hearing, received his refund but no
proof was presented.

-] D
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arbitration provision was in the contract, and 3) offset is a
statutory remedy.

Recoupment. is an equitable remedy not requiring
specific statutory authorization. Arizona courts have
recognized the right of recoupment in Arizona. Morris supra.
No cases were cited to establish that an arbitration provision
automatically cuts off Respondents' right of recoupmeﬁt.

5. The Department has not shown by substantial
evidence or legal argument that Respondent Posey or AIL was not
entitled to a recoupment. BRlack's Law Dictionary defines
misappropriation as the exercising of dominion over an object
for one's own use or making a thing one's own, wrongfully.
Clearly Respondents Posey and AIL appropriated the monies given
to them by potential insureds; however, the Department has not
by substantial evidence proven that the appropriation was |
wrongful.

6. The Department has shown by substantial evidence
that Respondent AIL is subject to suspension or revocation of
its license, at the Direcéor's discretion, for the acts of
Respondent FPosey, pursuanttto A.R.S. §20-316(B).

ORDER

L All insurance licenses held by Respondents FPosey
and AIL Insurance are immediately revoked.

2. Respondents Posey and AIL Insurance shall jointly
and severally pay a civil penalty of $2,000 to the Department by

May 3, 1993.

-13-
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3y Respondent Fosey shall pay $121.43 to Hugo
Villegas as restitution. Respondent Posey shall supply proof of
the payment to the Department on or before March 15, 1994.

4. The aggrieved party may request a rehearing with
respect to this Order by filing a written petition with the
Hearing Officer within 30 days of the date of this Order,
setting forth the basis for such relief pursuant to A.A.C.
R4-14-114(B) .

DATED this 24th day of February, 1994.

(i Mo
CHRIS HERSTAM
Director of Insurance

4\/ s Rogu

KATRINA ROGERS
Chief Hearing Offlcer

COPY of the foregoing mailed/delivered
this 24th day of February, 1994, to:

Gay Ann Williams, Deputy Director

Charles R. Cohen, Executive Assistant Director

Jay Rubin, Assistant Director

Arnold Sniegowski, Investigator '
Maureen Catalioto, Supervisor

Department of Insurance {
2910 N. 44th Street, Suite 210

Phoenix, Arizona 85018

e

Kathryn Leonard

Assistant Attorney General
1275 W. Washington
Phoenix, Arizona 85007

Arizona Insurance Locators
1620 West University, #2
Mesa, Arizona 85201

AIL Insurance, Inc.

1620 West University, #2
Mesa, Arizona 85201
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AIL Insurance, Inc.
1110 S. Alma School, #5-723A
Mesa, Arizona 85210

Philip Gordon Posey
1453 S. Maple
Mesa, Arizona 85206

Philip Gordon FPosey
1110 S. Alma School, #5-236
Mesa, Arizona 85210

Chris Lynn Wakefield

1110 S. Alma School Rd., #5-231

Mesa, Arizona 85210

/ C-’!ZQ.?[ %

Chris Crawford
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